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September 21,2004

TO:

LIBRARY
,
i~ST1NGS COLLEGE OF THE LAW

ALL COUNTY CLERKS/REGISTRARS OF VOTERS AND
PROPONENTS (04305)

FROM :
BRIANNA LIERMAN
ELECTIONS ANALYST
FAILURE OF INITIATIVE #1044

SUBJECT:

Pursuant to Elections Code section 9030(b), you are hereby notified that the total
number of signatures to the hereinafter named INITITIAVE STATUTE filed with all
county elections officials is less than 100 percent of the number of qualified voters
required to find the petition sufficient; therefore, the petition has failed.

TITLE:

COMPENSATION FOR INJURED WORKERS. ELIGIBILITY AND
BENEFIT LIMITS.

SUMMARY DATE: 02/25/04

PROPONENT:

ELECTIONS

Edward J. "Ted" Costa

1500 lITH STREET, FH FLOOR • SACRAMENTO, CA 95814 • TEL 9I6 657 2166 • FAX 916
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RECEIVED
SECRETARY OF STATE

KEVIN SHELLEY
STATE OF CALIFORNIA

MAR 02 2004
LIBRARY
HASTINGS COLLEGE OF THE LAW

February 25, 2004

ALL REGISTRARS OF VOTERS/COUNTY CLERKS AND PROPONENTS
(04084)

TO:

~ LlffirxatU

FROM :

Brianna Lierman
Elections Analyst

SUBJECT: INITIATIVE #1044

Pursuant to Elections Code section 336, we transmit herewith a copy of the Title and
Summary prepared by the Attorney General on a proposed initiative measure entitled:

COMPENSATION FOR INJURED WORKERS.
ELIGIBILITY AND BENEFIT LIMITS.
INITIATIVE STATUTE.

The proponent of the above-named measure is:
Edward J. "Ted" Costa
3407 Arden Way
Sacramento , CA 95825
(916) 482-6175

ELECTIONS DIVISION

1 SOO 11 m STREET - 5Tfj FLOOR. SACRAMENTO, C1\ 95814. (9 16) 657-2166 . WW\V.SS. C'I.GOV

OTHER PROGRAMS: STATE ARClllVES, BUSINESS PROGRAMS, INPORMATION TECHNOLOGY, EXECUTIVE OFFICE, GOLDEN ST ATE
MUSEUM, MANAGEMENT SERVICES, SAFE AT IIO ME, DO MES-n C PARTN ER,<; REGISTRY, NOTARY PUBLI C, POLl T 1Cj\L REFORM

#1044
COMPENSATION FOR INJURED WORKERS.
ELIGIBILITY AND BENEFIT LIMITS.
INITIATIVE STATUTE.
CIRCULATING AND FILING SCHEDULE

1.

Minimum number of signatures required: ................................................... 373,816
California Constitution, Article II, Section 8(b)

2.

Official Summary Date: ........................................................... Wednesday, 02/25/04

3.

Petitions Sections:
a. First day Proponent can circulate Sections for
signatures (EC §336) ...................................................... Wednesday, 02/25/04
b. Last day Proponent can circulate and file
with the county. All sections are to be filed at the
same time within each county (EC §336, 9030(a)) .............. Monday, 07/26/04*
c. Last day for county to determine total number of
signatures affixed to petitions and to transmit total
to the Secretary of State (EC §9030(b» ............................. Thursday, 08/05/04
(If the Proponent files the petition with the county on a date prior to 07/26/04, the
county has eight working days from the filing of the petition to determine the total
number of signatures affixed to the petition and to transmit the total to the
Secretary of State) (EC §9030(b)).
d. Secretary of State determines whether the total number
of signatures filed with all county clerkslregistrars of
voters meets the minimum number of required signatures,
and notifies the counties ................................................... Saturday, 08/14/04**
e. Last day for county to determine total number of qualified
voters who signed the petition, and to transmit certificate
with a blank copy of the petition to the Secretary of State
(EC §9030(d)(e» ...................... " ..................................... Tuesday, 09/28104
* Date adjusted for official deadline, which falls on a Saturday (EC § 15)
**Date varies based on the date of county receipt of verification.

INITIATIVE #1044
Circulating and Filing Schedule continued:

(If the Secretary of State notifies the county to determine the number of qualified
voters who signed the petition on a date other than 08/14/04, the last day is no later
than the thirtieth day after the county's receipt of notification).(EC §9030(d)(e».
f.

If the signature count is more than 411,198 or less than
355,125 then the Secretary of State certifies the petition as
qualified or failed, and notifies the counties. If the signature
count is between 355,125 and 411,198 inclusive, then the
Secretary of State notifies the counties using the random
sampling technique to determine the validity of all
signatures ............................................................................... Friday, 10108/04*

g. Last day for county to determine actual number of all qualified
voters who signed the petition, and to transmit certificate
with a blank copy of the petition to the Secretary of State.
(EC §9031 (b)(c» .................................................................. Tuesday, 11/23/04
(If the Secretary of State notifies the county to determine the number of qualified
voters who have signed the petition on a date other than 10108/04, the last day is
no later than the thirtieth working day after the county's receipt of notification)
(EC §9031 (b)(c».
h. Secretary of State certifies whether the petition has been
signed by the number of qualified voters required to declare
the petition sufficient (EC §9031 (d); 9033) ........................ Saturday, 11/27/04*

NOTE TO PROPONENTS WHO WISH TO QUALIFY FOR THE NOVEMBER 2, 2004, GENERAL
ELECTION: This initiative must be certified for the ballot 131 days before the election (June 24,2003). Please
remember to time your submissions accordingly. For example, in order to allow the maximum time permitted by
law for the random sample verification process, it is suggested that proponents file their petitions with county
elections officials by April 16, 2004. If a 100% check of signatures is necessary, it is advised that the petitions be
2004.
filed by February

*Date varies based on receipt of county certification.

IMPORTANT POINTS

•

California law prohibits the use of signatures, names and addresses gathered on
initiative petitions for any purpose other than to qualify the initiative measure for
the ballot. This means that the petitions cannot be used to create or add to
mailing lists or similar lists for any purpose, including fundraising or requests for
support. Any such misuses constitutes a crime under California law. Elections
Code section 18650; Bilofsky v. Deukmejian (1981) 124 Cal. App. 3d 825, 177
Cal. Rptr. 621; 63 Ops. Cal. Atty. Gen. 37 (1980).

•

Please refer to Elections Code sections 100,101,101.5,104,9001, 9008, 9009,
9021, and 9022 for appropriate format and type consideration in printing, typing
and otherwise preparing your initiative petition for circulation and signatures.
Please send a copy of the petition after you have it printed. This copy is not for
our review or approval, but to supplement our file.

•

Your attention is directed to the campaign disclosure requirements of the Political
Reform Act of 1974, Government Code section 81000 et seq.

•

When writing or calling state or county elections officials, provide the official title of
the initiative which was prepared by the Attorney General. Use of this title will
assist elections officials in referencing the proper file.

•

When a petition is presented to the county elections official for filing by someone
other than the proponent, the required authorization shall include the name or
names of the persons filing the petition.

•

When filing the petition with the county elections official, please provide a blank
petition for elections official use.

Enclosures

BILL LOCKITER
Attorney General

State of Califorllia
DEPARTiUENT OF JUSTICE
1300 I STREET, SUITE 125
p.o. BOX 944255
SACRAMENTO, CA 94244-2550
Public: (916) 445-9555
Facsimile: (916) 324-8835
Phone: (916) 324-5464

FILED

February 25,2004

in the office of the Secretary of State
of the State of California

Kevin Shelley
Secretary of State
1500 - I I th Street, 5th Floor
Sacramento, California 95814
RE:
SUBJECT:
FILE NO:

FEB 2 5 2004
KEVIN SHELLEY, Secretary of State

!~Vl? titJ,(}1/ll D

Initiative Title and Summary
By
COMPENSA TION FOR INJURED WORKERSpeputy Secretary of State
ELIGIBILITY AND BENEFIT LIMITS. INLTIA TIVE STATUTE.
SA2003RF0080

Dear Mr. Shelley:
Pursuant to the provisions of sections 9004 and 336 of the Elections Code, you are
hereby notified that on this day we mailed our title and summary to the proponent of the
above-identified proposed initiative.
Enclosed is a copy of our transmittal letter to the proponent, a copy of our title and
summary, a declaration of service thereof, and a copy of the proposed measure.
According to information available in our records, the name and address ofthe proponent
is as stated on the declaration of service.
Sincerely,

'"
Senior Legal Analyst
For

MLlcw
Enclosures

BILL LOCKYER
Attorney General

Date: February 25,2004
File No.: SA2003RF0080

The Attorney General of California has prepared the following title and summary of the chief
purpose and points of the proposed measure:

COMPENSAnON FOR INJURED WORKERS. ELIGIBILITY AND BENEFIT LIMITS.
INITIATNE STATUTE. To receive workers' compensation benefits, requires employee to
establish, by preponderance of evidence, that employment activities were predominant as to all
causes combined of specific injury, cumulative injury or occupational disease. Deducts previous
permanent disability awards for prior injury from later permanent disability award. Offset for
worker's injury/illness determined by reasonable medical certainty. Prohibits finding permanent
disability based solely on subjective complaints; requires objective medical findings. Limits
employer's obligation to provide reasonable treatment to relieve effects of injury. Specifies
requirements for claims filed after resignation, termination or layoff Summary of estimate by
Legislative Analyst and Director of Finance of the fiscal impact on state and local governments:
This measure would have the following major fiscal impact: Unknown, but potentially major
annual savings in state and local governments workers' compensation expenses.

•

PEOPLE'S
ADVOCATE, INC.
Paul Gonn, Founder
Your Voice in Government

December 23, 2003
Hon Attorney General
Bill Lockyer

~CE/~~
DEC

Attention Trish Knight, Initiative Coordinator

Z~

2003

INITIATIVE COORDINATOR
ATTORNEY GENERAL'S OFFICE
Dear Trish Knight, Initiative Coordinator:
Enclosed you will find a check for $200.00 and a six page initiative entitled, "The
California Jobs Protection Act". As a registered voter in the state of California, and an
American citizen, (Affidavit-9608 enclosed,) I am asking you to prepare a title and summary.

3407 Arden Way

Sacramento, CA 95825

(916) 482-6175

FAX: (916) 482-2045

SA2003f2F 00

eo

THE CALIFORNIA JOBS PROTECTION ACT

INITIATIVE INTENT
This measure will substantially eliminate the abuse of the California workers'
compensation program by those who seek to profit from the system's liberality. The
changes will impose on applicants a reasonable standard of eligibility for workers'
compensation benefits, and will exclude claimants who seek payments for longdeveloping conditions that do not predominantly arise out of a work injury or illness.
The statute will enhance California's business climate by placing reasonable controls on
doctors and chiropractors who often benefit from over-treating legitimately injured
workers and who can encourage fraudulent claims. It preserves resources for legitimately
injured workers by ensuring that pennanent disability benefits go only to those who
remain with some objective medical evidence of a loss of work capacity. Finally, this
provision encourages employers to hire workers with chronic medical conditions or a
history of industrial injuries, by ensuring that the new employment will be responsible
only for benefits arising out of an injury or illness arising out of the new employment.
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INITIATIVE
APPORTIONMENT
Add Labor Code section 5705.1:
a. The burden of proof for apportionment regarding permapent disability under Labor
Code sections 4663, 4750 and 4750.5 shall rest upon the defendant. In accordance with
Labor Code section 3202.5, defendant must demonstrate by a preponderance of the
evidence that absent the industrial injury the injured worker, as a conseguence of a
previous injury or illness, lost some capacity to perform the activity affected by the
InJury.
b. Notwithstanding any other provision ofthe Labor Code relating to workers'
compensation benefits:
I.The Workers' Compensation Appeals Board must deduct from any award of permanent
disability all the permanent disability previously awarded for prior injury to the same
body part or affecting the same capacity to do work.
2. Apportionment to a prior illness or injury must be found and assessed whenever the
injured worker remains with a loss of capacity to perform work of any sort as a
conseguence of a prior or pre-existing injury, disease, illm;ss or diagnosable medical
condition. The prior or pre-existing loss of capacity must be ascertainable at the time of
the subseguent injury with reasonable medical certainty, whether or not the loss was
previously described by a physician or determined in a judicial or administrative
proceeding.
3. The appeals board may not rely upon any medical report that fails to describe to a
reasonable medical certainty the medical findings on which the reporting physician relies
in determining that a prior or pre-existing loss of capacity, injury, disease or illness
healed without a permanent loss of work capacity at the time of the evaluation. A report
that records only that the injured worker returned to work of any sort does not adeguately
describe the medical process of recovery for the purpose of this paragraph.
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DISABILITY
Add Labor Code Section 4660.5
a. In detennining the percentages of pennanent disability in accordance with Section
4660, nothing in this Division shall be applied, read or interpreted to require, pennit
or measure pennanent disability resulting solely from sUbjective complaints in the
absence of objective medical findings, which relate to the cause ofthe subjective
complaints, remaining from the industrial injury.
b. When used in this section or when used in evaluating pennanent disability, an
objective medical finding is any physiologic anomaly or pathology detected by
diagnostic imaging, blood or urine analysis, electronic measurement, reproducible
verifiable physical measurement or test identified as diagnostic by the College of
Occupational and Environmental Medical Practice Guidelines. No measurement, the
results of which are predominantly within the control ofthe injured worker, may be
relied upon as an obiective finding for the purpose of this section.
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INJURY THRESHOLD
Amend § 3208.1
An injury may be either: (a) "specific," occurring as the result of one incident or exposure
which causes disability or need for medical treatment; or (b) "cumulative," occurring as
repetitive mentally or physical1y traumatic activities extending over a period of time, the
combined effect of which causes any disability or need for medical treatment. The date of
a cumulative injury shall be the date determined under Section 5412. In order to establish
that an injury, either specific or cumulative, is compensable, an employee shall
demonstrate by a preponderance of the evidence that activities of employment were
predominant as to all causes combined of the injury.
Add Labor Code Section 3208.5.

In order to establish that a specific injury, or cumulative injury or occupational disease
according to Section 5412, is compensable, an employee shall demonstrate by a
preponderance of the evidence that activities of employment were predominant as to all
causes combined of the injury. It is the intent of the People of California in enacting this
section to establish a new and higher threshold of compensability for injury under this
division without creating an exception to the exclusive remedy doctrine. Nothing in this
subdivision shall be construed to authorize an employee, or his or her dependents, to
bring an action at law or equity for damages against the employer for an injury, where
those rights would not exist pursuant to the exclusive remedy doctrine set forth in Section
3602 in the absence of the amendment ofthis section by the act adding this subdivision.
Amend Labor Code Section 3600.
(a) Liability for the compensation provided by this division, in lieu of any other liability
whatsoever to any person except as otherwise specifically provided in Sections 3602,
3706, and 4558, shall, without regard to negligence, exist against an employer for any
injury sustained by his or her employees arising out of and in the course of the
employment and for the death of any employee if the injury proximately causes death, in
those cases where the following conditions of compensation concur:
(1) Where, at the time of the injury, both the employer and the employee are subject to
the compensation provisions ofthis division.
(2) Where, at the time of the injury, the employee is performing service growing out of
and incidental to his or her employment and is acting within the course of his or her
employment.
(3) Where the injury is proximately caused by the employment, either with or without
negligence.
(4) Where the injury is not caused by the intoxication, by alcohol or the unlawful use of a
controlled substance, ofthe injured employee. As used in this paragraph, "controlled
substance" shall have the same meaning as prescribed in Section 11007 of the Health and
Safety Code.
(5) Where the injury is not intentionally self-inflicted.
(6) Where the employee has not willfully and deliberately caused his or her own death.
(7) Where the injury does not arise out of an altercation in which the injured employee is
the initial physical aggressor.
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(8) Where the injury is not caused by the commission of a felony, or a crime which is
punishable as specified in subdivision (b) of Section 17 of the Penal Code, by the injured
employee, for which he or she has been convicted.
(9) Where the injury does not arise out of voluntary participation in any off-duty
recreational, social, or athletic activity not constituting part of the employee's workrelated duties, except where these activities are a reasonable expectancy of, or are
expressly or impliedly required by, the employment. The administrative director shall
promulgate reasonable rules and regulations requiring employers to post and keep posted
in a conspicuous place or places a notice advising employees of the provisions of this
subdivision. Failure of the employer to post the notice shall not constitute an expression
of intent to waive the provisions of this subdivision.
(10) Except for psychiatric injuries governed by subdivision (e) of Section 3208.3, where
the claim for compensation is filed after notice of resignation, termination or layoff,
including voluntary layoff, and the claim is for an injury occurring prior to the time of
notice of termination or layoff, no compensation shall be paid unless the employee
demonstrates by a preponderance ofthe evidence that one or more of the following
conditions apply: (A) The employer has notice ofthe injury, as provided under Chapter 2
(commencing with Section 5400), prior to the notice of termination or layoff. (B) The
employee's medical records, existing prior to the notice of termination or layoff, contain
evidence ofthe injury. (C) The date of injury, as specified in Section 5411, is subsequent
to the date ofthe notice oftermination or layoff, but prior to the effective date of the
termination or layoff. (D) The date of injury, as specified in Section 5412, is subsequent
to the date of the resignation, notice of termination or layoff.
For purposes of this paragraph, an employee provided notice pursuant to Sections
44948.5,44949,44951,44955,44955.6, 72411, 87740, and 87743 ofthe Education Code
shall be considered to have been provided a notice of termination or layoff only upon a
district's final decision not to reemploy that person. A notioe oftennination or layoff that
is not followed within 60 days by that tennination or layoff shall not be subject to the
provisions of this paragraph, and this paragraph shall not apply until reoeipt ofa later
notioe oftennination or layoff. The issuanoe of frequent notioes oftennination or layoff
to an employee shall be oonsidered a bad faith personnel aotion and shall make this
paragraph inapplioable to the employee.
(b) Where an employee, or his or her dependents, receives the compensation provided by
this division and secures a judgment for, or settlement of, civil damages pursuant to those
specific exemptions to the employee's exclusive remedy set forth in subdivision (b) of
Section 3602 and Section 4558, the compensation paid under this division shall be
credited against the judgment or settlement, and the employer shall be relieved from the
obligation to pay further compensation to, or on behalf of, the employee or his or her
dependents up to the net amount of the judgment or settlement received by the employee
or his or her heirs, or that portion of the judgment as has been satisfied.
ec) Notwithstanding any other provision of this division, no compensation shall be paid
pursuant to this division for a claim made against an employer for a specific injury, or
under Section 5412 for a cumulative trauma or an industrial illness. unless the employee
demonstrates by a preponderance of the evidence that activities of employment were
predominant as to all causes combined ofthe injury.
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MEDICAL CARE
Amend Labor Code § 4600.
a. Medical, surgical, chiropractic, acupuncture, and hospital treatment, including nursing,
medicines, medical and surgical supplies, crutches, and apparatus, including orthotic and
prosthetic devices and services, that is reasonably required to cure and relieve from the
effects of the injury shall be provided by the employer. In the case of his or her neglect or
refusal seasonably to do so, the employer is liable for the reasonable expense incurred by
or on behalf of the employee in providing treatment. After 30 days from the date the
injury is reported, the employee may be treated by a physician of his or her own choice or
at a facility of his or her own choice within a reasonable geographic area. However, if an
employee has notified his or her employer in writing prior to the date of injury that he or
she has a personal physician, the employee shall have the right to be treated by that
physician from the date of injury. If an employee requests a change of physician pursuant
to Section 4601, the request may be made at any time after the injury, and the alternative
physician, chiropractor, or acupuncturist shall be provided within five days ofthe request
as required by Section 4601. For the purpose of this section, "personal physician" means
the employee's regular physician and surgeon, licensed pursuant to Chapter 5
(commencing with Section 2000) of Division 2 of the Business and Professions Code,
who has previously directed the medical treatment of the employee, and who retains the
employee's medical records, including his or her medical history.
b. Where at the request ofthe employer, the employer's insurer, the administrative
director, the appeals board, or a workers' compensation judge, the employee submits to
examination by a physician, he or she shall be entitled to receive in addition to all other
benefits herein provided all reasonable expenses oftransportation, meals, and lodging
incident to reporting for the examination, together with one day oftemporary disability
indemnity for each day of wages lost in SUbmitting to the examination. Regardless ofthe
date of injury, "reasonable expenses of transportation" includes mileage fees from the
employee's home to the place of the examination and back at the rate of twenty-one cents
($ 0.21) a mile or the mileage rate adopted by the Director of the Department of
Personnel Administration pursuant to Section 19820 of the Government Code, whichever
is higher, plus any bridge tolls. The mileage and tolls shall be paid to the employee at the
time he or she is given notification ofthe time and place of the examination.
c. Where at the request ofthe employer, the employer's insurer, the administrative
director, the appeals board, a workers' compensation judge, an employee submits to
examination by a physician and the employee does not proficiently speak or understand
the English language, he or she shall be entitled to the services of a qualified interpreter
in accordance with conditions and a fee schedule prescribed by the administrative
director. These services shall be provided by the employer. For purposes ofthis section,
"qualified interpreter" means a language interpreter certified, or deemed certified,
pursuant to Article 8 (commencing with Section 11435.05) of Chapter 4.5 of Part 1 of
Division 3 of Title 2 of, or Section 68566 of, the Government Code.
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d. Notwithstanding any other provision of Division 3 (commencing with Section 2700)
through Division 4.7 of the Labor Code, an employer's obligation to provide reasonable
treatment to relieve from the effects of an industrial injury shall terminate one year
beyond the date the injury reaches a permanent and stationary plateau or at 5 years from
the date of injury, whichever date occurs last. No employer may be ordered to purchase,
reimburse or otherwise provide beyond the date established by this subsection any of the
following: procedures set forth in subsection (e) ofthis Section, medication that is
available without a prescription, including vitamins or food supplements, any treatment
procedure performed or directed by a provider other than the primary treating physician,
whether or not the provider acts as an agent, secondary treating physician or at the
direction ofthe primary treating physician, including but not limited to physical therapy,
psycho-therapy, chiropractic manipulation or acupuncture.
e, Treatment prescribed or ordered predominantly to relieve from the effects of the injury
must be described as appropriate for the purpose it ispresclibed according to the
American College of Occupational and Environmental Medicine Occupational Medicine
Practice Guidelines or official utilization schedule after adoption pursuant to Section
5307.27. Notwithstanding any provision ofthe Practice Guidelines or official utilization
schedule, treatment ordered predominantly or solely to relieve from the effects ofthe
injury may not include any of the following: any motorized device, personal property,
real property, home improvement, home aid, home attendant, home assistance, motor
vehicle purchase or maintenance, gym access or membership, weight loss program.
purchase of a swimming pool, spa, Jacuzzi, exercise equipment.
f. Nothing in subsections (d) or (e) shall limit, expand or otherwise define an employer's
obligation to provide reasonable treatment necessary to cure the effects of the industrial
mlury.
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Amendment of Measure.
This measure may not be amended except by the voters; provided, however, this
measure may be amended to further its purposes by a two-thirds (2/3ds) roll call vote of
both houses of the Legislature, entered in the Journal, only if the bill as amended is in
print for at least twelve (12) legislative business days prior to the vote in either house,
and further provided that notice is published in the Journal of the filing of amendments to
this measure.
Conflicting Measures.
In the event that this measure and another measure or measures relating to
workers compensation reform shall appear on the same statewide election ballot, the
provisions of the other measure or measures shall be deemed to be in conflict with this
measure. In the event that this measure receives a greater number of affirmative votes,
the provisions ofthis measure shall prevail in their entirety, and the other measure shall
be null and void.
Severability.
The provisions of this act are severable. If any provision of this act or
its application is held invalid, that invalidity shall not affect other provisions or
applications that can be given effect without the invalid provision or application.
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